
UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF FLORIDA 

 
              Case No.: 1:16-cv-24155-UU 

 
STEVEN MACHAT, 
  
 Plaintiff,  
 
v.   
 
COX MEDIA GROUP, INC., et al., 
  
 Defendants.  
                                                                   / 
 

ORDER STRIKING PLEADING 

 THIS CAUSE is before the Court sua sponte. 

 THE COURT has reviewed the pertinent portions of the record and is otherwise fully 

advised of the premises.  Plaintiff filed this action on September 29, 2016.  D.E. 1.  On October 

5, 2016, the Court dismissed this action for lack of subject matter jurisdiction, as there is no 

jurisdiction in this case under 28 U.S.C. §§ 1331 or 1332.  D.E. 9 at 3.  With respect to federal 

question jurisdiction under Section 1331, the Court explained that “[b]ecause Plaintiff’s claims 

have no basis in rights afforded by the Constitution, laws or treaties of the United States, 

Plaintiff’s Complaint must be dismissed for lack of subject matter jurisdiction.”  Id. (citing 

Fitzgerald v. Seaboard Sys. R.R., 760 F.2d 1249, 1251 (11th Cir. 1985) (“A federal court not 

only has the power but also the obligation at any time to inquire into jurisdiction whenever the 

possibility that jurisdiction does not exist arises.”)). 

 On October 11, 2016, Plaintiff filed a new Verified Complaint in this case (the 

“Amended Complaint”), even though this action has already been dismissed.  D.E. 10.  Because 

Plaintiff’s Complaint has already been dismissed for lack of subject matter jurisdiction, 
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Plaintiff’s filing of the Amended Complaint is improper and will be stricken.  If Plaintiff wishes 

to proceed, he must seek relief from the order of dismissal by filing a motion as required by the 

Federal Rules of Civil Procedure. 

Plaintiff is cautioned, however, that should he choose to proceed in conformity with the 

Federal Rules of Civil Procedure, his proposed complaint also fails to disclose a basis for subject 

matter jurisdiction.  If Plaintiff has a First Amendment claim, it must be brought pursuant to 42 

U.S.C. § 1983.  See Brown v. City of Huntsville, Ala., 608 F.3d 724, 733 n.12 (11th Cir. 2010).  

Such claims, however,  may be brought only against parties who can properly be characterized as 

“state actors,” whereas Plaintiff is seeking only to sue private parties.  Further assuming the 

putative Defendants somehow could be characterized as “state actors,” the Court also calls the 

Plaintiff’s attention to a decision of the United States Supreme Court: Arkansas Educational 

Television Commission v. Forbes, 118 S.Ct. 1633 (1998) holding that a public television 

broadcaster could exclude a candidate with little popular support from a television debate, so 

long as he was not excluded on account of his viewpoint, without violating the candidate’s First 

Amendment rights.   Accordingly, it is  

 ORDERED AND ADJUDGED that Plaintiff’s Verified Complaint, D.E. 10, is HEREBY 

STRICKEN.   

 DONE AND ORDERED in chambers at Miami, Florida this _12th_ day of October, 

2016. 

       ___________________________________ 
       URSULA UNGARO 
       UNTIED STATES DISTRICT JUDGE 

copies provided: counsel of record 
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